I. Introduction
What is the difference with the following two scenarios? hoping to make extra money, but ultimately getting scammed. There is, however, one major difference between the two scenarios, the type of relationship between the parties.
In the first scenario, Joe is a person you just met. Although his investment proposal is enticing and you are inclined to invest, you do not know him. So you request documents to verify all is true. You put in due diligence to make sure your money is in safe hands.
In the second scenario, however, Joe is a person you have known for five years. He attends your church and many of your fellow churchgoers have also invested with him. He seems trustworthy, and because of this trusting relationship-with very little or no due diligence to verify the legitimacy of the offer-you decide to invest.
The second scenario is so prevalent in our society it has a name of its own-Affinity
Fraud. Affinity fraud has many definitions, but the underlying rationale is that people tend to be more trusting and, thus, more likely to invest with individuals they have a connection withreligious, ethnic, social, or professional. Most classes of securities markets are susceptible to affinity fraud, but such fraud is more common in Ponzi style investment schemes.
Ponzi scheme derives its name from a well known fraudster from the 1920s, Charles Ponzi's scheme would not have instigated without the use of affinity fraud. "The initial investors
were not turned out in black suites with ample waistcoats anchored by gold watch chains; rather, coming mostly from Boston's North End, they were the same simple immigrants that Ponzi understood and had victimized in the past." 3 Id. at 163. 4 Id. at 165. 5 Id. at 163.
During the 90 years since Mr. Ponzi's scheme, investors have lost billions to affinity type fraud. One of the more recent security fraud cases-dramatically effecting U.S. investors-also dealt with affinity fraud. Namely, Bernard Madoff's ponzi scheme that cost investors over $50 billion. 6 In the beginning, and throughout his scheme, Madoff-a prominent Jew-targeted the Jewish community. In an NPR interview, Dean Cass, of Boston University Law School, recognized the strong influence that affinity fraud played in the Madoff Ponzi scheme. Part one of this note unravels the intricacies of affinity fraud; how it is different from other types of fraud, who the main targets are, and how this type of fraud is harming society.
Part two discusses whether there is a need to have specific laws aimed towards deterring affinity fraud architects, 11 and enhanced penalties for those who commit affinity fraud. In part three, I
compare and contrast affinity fraud penalty enhancement statutes in Indiana and Utah, and look at New Jersey's affinity fraud bill introduced in 2010. Part four focuses on the legal complications of affinity fraud statutes and what steps legislators can take to minimize potential issues. In the final section, I recommend incorporating investor education, group leadership involvement, and whistleblower incentives, to further shield investors.
II. Affinity Fraud
The definition of affinity fraud varies slightly from source to source, but the underlying idea remains the same. Black's Law Dictionary defines affinity fraud as "fraud in which the perpetrator tailors the fraud to target members of a particular group united by common traits or interests that produce inherent trust. http://www.fbi.gov/saltlakecity/press-releases/2011/idaho-falls-man-sentenced-in-29-million-loss-ponzi-scheme.
whether one fraudulent scheme is more evil than another. Affinity fraud, intrinsically, is extraordinarily evil, whether it harms one individual or thousands.
Developed, independent and democratic economies, such as the United States, depend on trust 42 -both social trust among citizens and citizens' trust in their governmental entities-to prosper. A key ingredient for prosperity is the free flow of capital. The free flow of capital requires stable investments in the financial markets. Individuals who trust one another are more likely to invest in the financial market. 43 Unfortunately, affinity fraud erodes the trust needed for such investments to occur and to foster our economy. fraud investigations increased by 33 percent. 50 Although affinity fraud is a small sub-part of the whole scheme of securities fraud, the consequences on victims and the economy are vast.
Our society is built around relationships of trust-we trust family members, friends and people from certain groups or organizations. "In a world of increasing complexity, many people feel the need for a short-hand way of knowing who to trust." 51 When this trust is violated and destroyed, it has both psychological and physical effect on us. 52 The justifications for enhanced penalties for perpetrators of affinity fraud are plenty. Professor Lisa Fairfax summed up the main justifications, stating:
[M]any forms of affinity fraud prey upon the victim's generosity. Because our society values charitable impulses, we should impose harsher penalties on those who exploit these impulses. Second, many forms of affinity fraud involve relationships of high trust. The law generally imposes greater responsibility and more severe consequences on people who violate such relationships because participants in special trust relationships are less cautious and, therefore, more vulnerable and because these relationships enable their participants to commit crimes that are more difficult to detect and resolve. Additionally, some relationships of trust serve important economic functions that deserve legal protection through heightened penalties for their violations.
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The idea for enhanced penalties for violating a position of trust is neither novel nor shocking. Legislators have recognized many different types of crimes-involving violation of trust-requiring enhanced punishment due to the culpability and severe repercussions of the crime. These types of crimes create a twofold harm; (1) the crime itself, and (2) but with a moral reaction (concerned with offenders receiving their 'just deserts' and the moral health of society).") 55 Id. at 3 (noting that society uses retributive justice to "send a message to community members that wrong-doing is not tolerated within the boundaries of the community, as well as to show support for the community values that were violated."). 
b. The Need For Explicit Affinity Fraud Penalty Enhancement Statutes
The academic community has offered the idea of expanding the penalties of certain well established laws to allow enhanced penalties for affinity fraud. Professor Fairfax, in particular, has advanced several ideas to allow enhanced punishments for this particular type of fraud.
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Professor Fairfax has suggested that we look to fiduciary-like principles, and the current federal sentencing guidelines to create a nexus for enhancing penalties for affinity fraud.
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Section IV discusses the enactment of penalty enhancements statutes specifically tailored for affinity fraud; however, to better explain and clarify the need for such statutes, it is important to briefly discuss the limitations of the proposed alternatives.
(1 the law imposes higher obligations on fiduciaries. The rationale for imposing greater responsibility on a fiduciary relationship and, therefore, greater punishment for those that abuse such a relationship is similar to the rationale for enhanced penalties for affinity fraud.
Individuals in such relationships place high-trust and confidence in one another and we want to protect this trusting relationship and punish those who abuse it. However, "not every misuse of a fiduciary relationship will subject a defendant to the enhancement; he must either occupy a 'formal position of trust' or create sufficient indicia that he holds such a position that it is appropriate to hold him so accountable."
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Hence, the difficulty of extending fiduciary duty penalties to affinity fraud stems from the principle that there needs to be some sort of "formal position of trust", and courts are reluctant to find formal position of trust in affinity fraud schemes.
(2) United States Federal Sentencing Guidelines
The U.S. Federal Sentencing Guidelines (the "sentencing guidelines"), enacted as part of factors will determine whether a defendant "occupies a position of trust for the purposes of §3B1.3: (1) whether the position allows the defendant to commit a difficult-to-detect wrong; (2) the degree of authority which the position vests in the defendant…; and (3) whether there has been reliance on the integrity of the person occupying the position."). Enhanced penalties under fiduciary duty laws and federal sentencing guidelines are insufficient to deter and punish affinity fraud architects. Courts acknowledge that affinity type fraud is very harmful, yet as the above cases demonstrate, courts are reluctant to apply these laws to enhance the punishment for those who commit affinity fraud.
IV. Affinity Fraud Statutes
Within the last three years, three separate states-Indiana, Utah, and New Jersey-have introduced bills to specifically deal with enhanced penalties for affinity fraud. The Indiana and (1) while using or taking advantage of; or (2) in connection with; a relationship that is based on religious affiliation or worship commits a Class B felony. 84 Reeves and his sons created a Ponzi an elaborate ponzi scheme, which "targeted victims through their faith, and then exploited their religious convictions in order to hide …[the] scheme from potential investors.").
Section 1 is the general fraud provision (IC §23-19-5-1):
It is unlawful for a person, in connection with the offer, sale, or purchase of a security, directly or indirectly:
(1) to employ a device, scheme, or artifice to defraud; (2) to make an untrue statement of a material fact or to omit to state a material fact necessary in order to make the statement made, in the light of the circumstances under which they were made, not misleading; or (3) to engage in an act, practice, or course of business that operates or would operate as a fraud or deceit upon another person. 84 The need to create a separate offense tailored specifically against fraud through religious affiliation is In effect, the new amendment to the statute enhances the criminal penalty from a Class C felony (a fixed minimum term between two and eight years) 85 fraud-was adopted by the state legislature. 90 The bill took "months of work to perfect and gain support among lawmakers," but in the end, due to a "growing recognition of the extent of financial fraud in Utah," the legislature passed the amendments. fined not more than ten thousand dollars ($10,000)).
86 IC § 35-50-2-5 (A person who commits a Class B felony shall be imprisoned for a fixed term of between six (6) and twenty (20) years, with the advisory sentence being ten (10) years. In addition, the person may be fined not more than ten thousand dollars ($10,000)). With the added amendments, an individual is now guilty of a second degree felony when the crime committed is worth less than $10,000 and is (1) an investment by a person over whom the violator exercises undue influence; or (2) an investment by a person that the violator knows is a vulnerable adult. 93 And for those crimes that are worth $10,000 or more, the individual is guilty of a second degree felony and shall be imprisoned for not less than three years and more than 15 years.
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To clarify what is meant by 'undue influence' and 'vulnerable adult', the statute was amended to include the definition of these words. (ii) "Vulnerable adult" means an individual whose age or mental or physical impairment substantially affects that individual's ability to: (i) manage the individual's resources; or (ii) comprehend the nature and consequences of making an investment decision.
c. New Jersey
In March of 2010, a bill was introduced to supplement chapter 21 of Title 2d of the New Jersey Statute. 96 The legislators found that it is "necessary to establish the crime of 'affinity fraud' to enable more efficient prosecution of criminally culpable persons who knowingly, or with criminal recklessness, submit false or fraudulent statements of material fact relating to an investment opportunity to a targeted identifiable group." 97 Although the bill did not become law during that session, it is worth analyzing the proposed components of the bill.
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The bill defined affinity fraud as:
[M]aking, or causing to be made, a false, fictitious, fraudulent, or misleading statement of material fact in, or omitting a material fact from, or causing a material fact to be omitted from, any written securities or investment document, that a person attempts to submit, submits, causes to be submitted, or attempts to cause to be submitted to an identifiable group, such as a religious or ethnic community, the elderly or professional group, which group was targeted because of a dominant or identifiable characteristic of the group.
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A person found guilty of affinity fraud will receive enhanced criminal penalties in the Individuals who knowingly violatewill receive an automatic enhancement to a second degree felony, no matter the amount of the loss.
Individuals who recklessly violatewill receive an automatic enhancement to a third degree felony.
V. Potential Issues For Affinity Fraud Statutes
There are many good reasons to enhance penalties for security and investment fraudsters that prey upon the high-trust relationship of friends and loved ones. 102 As with any law, however, issues are bound to arise when the law is applied. Prosecutors, public defenders and even courts are likely to encounter ambiguous and superfluous wording, unclear statutory intent, and possible constitutional issues. The following section discusses the likely issues to arise and provides recommendations to minimize the problem.
a. What's the point of enhanced penalties?
A federal public defender, Benji McMurray, during the discussion of the Utah affinity fraud bill, expressed his concern that we should not " 
b. How do we make sure the right person is given the penalty enhancement?
McMurray further expressed the concern that even legitimate investments "where someone who does business with a fellow churchgoer is running the risk of an enhancement."
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In drafting affinity fraud statutes, legislators need to make sure that the "net thrown by the ..., I think it does show a part of his crime that makes it more despicable and more distasteful than your normal fraud."
states decide to enact their own affinity fraud statutes, they should look to other "tools" they can utilize to minimize affinity fraud.
It is always better to stop a potential crime from occurring then to subsequently punish the transgressor. 133 Public education regarding affinity fraud is fundamental to decreasing the opportunities for affinity fraudster to perpetrate such schemes. Another tool is to prepare group leaders with the information they need to effectively warn their members about affinity fraud.
Finally, as victims of affinity fraud are more reluctant to come forward and expose a loved one, friend or trusted confidant, providing some sort of incentive for potential victims to expose the fraudulent scheme will further help decrease the longevity of the scheme.
a. Public Education
The extent of public education about affinity fraud, in most states, is limited to merely reposting a warning published by the SEC or by NASAA onto their own state securities websites. 134 Some states might draft their own warnings regarding affinity fraud, but again, these 133 Researchers have found that the probability of loss of capital decreases dramatically when investors put Lastly, it looks like we can learn a thing or two from our neighbors in the north. British
Columbia's Securities Commission, on October 11, 2011, announced that the province will launch a three year "Be Fraud Aware" campaign to deal with securities and investment fraud.
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The campaign will focus on educating different ethnic groups during the three years. The first year, the campaign will "focus on the Chinese and South Asian communities, the two biggest ethnic groups in BC…." 141 The campaign will use both traditional advertising and social media, running "television ads in Mandarin, Cantonese and Punjabi, supplemented with full and half page newspaper ads. Radio spots will be run in Mandarin, Cantonese, Punjabi, Hindi and
Urdu." 142 Cautioning investors in more than one language, especially when possible victims speak very little English, is an effective way to reach a broader audience.
b. Warning From Individuals In Leadership Roles
Individuals in leadership roles and other positions of trust need to recognize the need to inform individuals under their responsibility or influence about the dangers of affinity fraud.
The New Brunswick Securities Commission (NBSC) launched a union outreach program to 138 Id. 139 Id. 
c. Whistleblower Incentives
In typical investment schemes, fraudsters intimidate their investors into silence, by threatening that the investor might not recover his investment if the authorities are informed. In affinity fraud cases, the same intimidation is present, but with greater apprehension from the investor. Investors are reluctant to accept the fact that someone they trust has defrauded them, and so are less likely to inform authorities of the fraudulent scheme. Enacting a whistleblower incentive "gives possible victims the economic incentive they need to come forward early to speak against fraud…." Including an economic incentive for possible victims to come forward and reveal a fraudulent investment or securities scheme would allow state officials to be more effective in stopping the scheme before its growth and better compensating the victims.
VIII. Conclusion
With the current downturn of the economy, neither states nor citizens can afford the 
